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Fraudulent Conveyance — Preferences— A mortgage for $2100 on a 
$4200 stock of merchandise was given in a jurisdiction where a debtor in fail- 
ing circumstances may prefer one creditor to the exclusion of another, to 
secure a creditor, who knew there were others. This mortgage included $500. 
advanced at the time of the execution of the instiument ; the debtor was by 
statute entitled to an exemption of $500, and he refused to execute the instru- 
ment, unless the $500 cash be advanced. Held, the mortgage was invalid as 
to creditors. Chamberlain Banking House v. Mercantile Co. (1902), — Neb. 
— , 92 N. W. 172. 

While the preferred creditor might lawfully secure his own debt to the 
exclusion of other creditors, he had no right, it was held, to aid the debtor to 
divert more of his property from the other creditors. Yet a purchaser buying 
from an insolvent debtor to secure his claim may obtain property somewhat 
exceeding the amount of his claim, and the fact of such excess does not inval- 
idate the transaction, when reasonably necessary for attaining the lawful pur- 
pose of satisfying the debt. But this means not a necessity created by the 
creditor's unyielding demand for cash, but a reasonable necessity arising from 
the nature, situation or condition of the property. Levy v. Williams, 79 
Ala., 171. So the assumption of a debt by the grantee due to a third person 
from the grantor, who is in failing circumstances, is a valuable consideration 
for the conveyance of real estate by the grantor to the grantee ; and it is 
immaterial whether such third person accepts the grantee as his debtor in 
place of the grantor or not. Mobile Sav. Bank v. McDonnell, 89 Ala., 434, 
8 So. Rep. 137, 9 L. R. A. 645. But reserving the possession for one year 
free of rent as part of the consideration for the property was the creation of a 
secret trust for the benefit of the grantor to the extent of the interest reserved 
and rendered the conveyance fraudulent and void as to creditors. Lukins v. 
Aird, 6 Wall. 78, 18 Law. ed. 750. 

Insurance — Death in Same Disaster — Presumption of Survivor- 
ship — Burden of Proof. — Oliver M. Males was insured in the defendant 
order for the benefit of his wife. The by-laws of the order, which were made 
a part of the contract, provided that in case the beneficiary in any policy 
should die before the insured, and no new designation had been made, the 
benefits should be paid to the next living blood relation in the order desig- 
nated, and in default of such relations should be paid into the fund of the 
order. The insured and his wife both perished in the great storm on Galves- 
ton Island, and no evidence was attainable as to which survived the other. 
The father and mother of the insured, as his next living blood relations, sued 
on the policy, and the defendant interpleaded the administrator and adminis- 
tratrix of the wife, who filed a cross-bill. Held, that the father and mother 
of the insured were entitled to recover. Males v. Sovereign Camp Woodmen 
of the World (1902), — Tex. Civ. App. — , 70 S. W. Rep. 108. 

Since the common law, said the court, indulges no presumptions as to 
survivorship where two or more persons perish in the same disaster, the bur- 
den of proof becomes the all-important point. This is decided, continued the 
court, by the interest the beneficiary has in the policy. And the court held 
that, since the insured was entitled to change the beneficiary at any time, the 
latter acquired no vested interest in the property but a mere expectancy, con- 
tingent on the insured not naming some other person as beneficiary. There- 
fore the burden of proof was on her representatives to show the happening of 
the contingency upon which her interest became vested. The court cited 
Supreme Councilv. Kacer (Mo.) 69 S. W. 671; Hilderbrandt v. Ames (Tex. 
Civ. App.), 66 S. W. 128; Paden v. B.iscoe, 81 Tex. 563, 17 S. W.42; U. S. 
Casualty Co. v. Kacer (Mo.), 69 S. W. 370; Fuller v. Linzee, 135 Mass. 468. 
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All of the states except California and Louisiana have adopted the common 
law doctrine, that where two or more persons perish in the same disaster there 
is no presumption of survivorship, nor even of synchronous death, but that 
the burden is on him who must establish survivorship as a condition precedent 
to his right. Seethe exhaustive note to In re Willbor, 51 L. R. A. 863. But 
the slightest evidence is sufficient to overcome the burden. Brome v. Dun- 
can (Miss.), 29 South. 394; Ehle's Will, 73 Wis. 445, 41 N. W. 627; Smith 
v. Crootn, 7 Fla. 81. The insurance cases all agree as to these general prin- 
ciples, but there is a decided conflict as to the burden of proof and as to the 
person in whom the insurance was vested at the time the insured and his 
beneficiary died. This case seems to offer a rule by which many of the cases 
at least may be reconciled. An ordinary insurance policy creates a vested 
interest in the beneficiary. Bank v. Hume, 128 U. S. 195, 9 Sup. Ct. Rep. 
41, 32 L. ed. 370; Richer v. Charter Oak Insurance Co., 27 Minn. 193, 6 N. 
W. 771. But this does not prevent a person from reserving the right by con- 
tract to make any change he pleases in the beneficiary. Splawn v. Chew, 
60 Tex. 532. In such a case there is no vested interest in the beneficiary until 
the insured dies. He has a mere expectancy. May on Insurance, § 399 m. 
And where fraternal or other orders expressly permit a change of beneficiaries 
without the consent of the first appointee, it is settled by the weight of author- 
ity, that the beneficiary acquires no vested interest. Martin v. Slubbings, 
126 111. 387, 18 N. E. 657; Supreme Conclave v. Cappella, 41 Fed. 1. 

Limitation of Actions — Mai,practicb. — A surgeon operating upon a 
patient for appendicitis, closed the incision without removing a sponge which 
he had placed in the abdominal cavity. This condition continued to the 
great discomfort of the patient, until the professional relation was terminated. 
In an action for malpractice, Held, that the statute of limitations began to 
run, not at the time of the operation, but only when the professional relation 
was terminated. Gillette v. Tucker (1902),— OhioSt.— , 65 N. E. Rep. 865. 

This case was brought up from the circuit court and stands as there 
decided, because the judges of the supreme court were evenly divided as to its 
affirmance or reversal. The question is: When may the plaintiff's cause 
of action be said to have accrued? While the exact point is not decided, it 
is reasonable to believe that medical and legal authorities would agree that the 
failure to remove such foreign matter after an operation is such a conjunction 
of negligence and injury as to give the patient a right of action immediately, 
without waiting for the malignant and extreme results. The question must 
then be resolved to this: Granting that a cause of action accrued at the time 
of the operation, was the subsequent failure of the surgeon to remove the 
sponge, a new and continuous cause of action, arising constantly until the ter- 
mination of the professional relation? The opinion, affirming the judgment 
of the lower court, answers this question in the affirmative, relying principally 
upon two cases: Railroad v. Ftanz, 43 Ohio St. 623, 4 N. E. 88, and Perry 
v. Ry. Co., 43 Ohio St. 451, 2 N. E. 854. But these cases refer to continuing 
trespass and nuisance, and Wilcox v. Plummer, 4 Pet. (U. S.) 172 is good 
authority for the proposition that there is no analogy between malpractice and 
continuing trespass and nuisance. The vigorous dissenting opinion contends 
that the cause of action accrued at the time of the operation, and that the sub- 
sequent injury due to the failure of the physician to discover and remove 
the sponge, did not give the plaintiff a new cause of action, but was merely 
incidental and consequential to the principal act. The cases cited in this 
opinion are in point, and seem to be decisive. See especially, Wilcox v. 
Plummer, 4 Pet. 172, 7 L. ed. 821; Moore \. Juvenal, 92 Pa. St. 484; Coady v. 
Reins, 1 Mont. 424. The principal case must be distinguished from those 



